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111 (Craig Tayl or, Managi ng Attorney).

Bef ore Sinms, Bucher and Rogers, Adm nistrative Tradenmark
Judges.

Qpi ni on by Bucher, Adm nistrative Tradenmark Judge:

Sealtite Buil ding Fasteners seeks registration on the

Princi pal Register of the mark shown bel ow

MAXX

for goods identified in the application, as anended, as

“self-piercing and self-drilling nmetal screws for use in
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t he manufacture of netal and post-frane buildings,” in
I nternational Class 6.

This case is now before the Board on appeal fromthe
final refusal of the Trademark Exam ning Attorney to
register this mark based upon Section 2(d) of the Tradenmark
Act, 15 U. S.C. 81052(d). The Trademark Exam ning Attorney
has held that applicant’s nmark, when used in connection

with the identified goods, so resenbles the mark shown

bel ow

regi stered for goods identified as “netal threaded
fasteners,” also in International Class 6,2 as to be likely
to cause confusion, to cause m stake or to deceive.

The Trademark Exam ning Attorney and applicant have
fully briefed the case. Applicant did not request an oral
heari ng before the Board.

W affirmthe refusal to register.

! Application Serial No. 75162108 was filed on Septenber 6,
1996, based upon applicant’s allegation of use in comerce at

| east as early as July 7, 1992.

2 Regi stration No. 1756419 issued on March 9, 1993; section 8
affidavit accepted and section 15 affidavit acknow edged;
renewed.
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In arguing for registrability, applicant contends
that, given the nature of the goods, the Trademark
Exam ning Attorney has incorrectly placed a
di sproportionate enphasis on the phonetic simlarity of
these marks; that applicant’s industry-specific goods are
different fromthe goods of the cited registration and
travel in different channels of trade; that applicant’s
custoners are sophisticated purchasers; that MAX-fornative
mar ks are not that strong in the field of fasteners; and
that applicant is unaware of any instances of actual
confusion during nore than ten years of contenporaneous
usage of these two narks.

By contrast, the Trademark Exam ning Attorney argues
that the involved marks create nearly the sanme commerci al
i npressions; that the goods are closely related, if not
i dentical products, and woul d nove through the sane
channel s of trade to the sane class of consuners; and that
applicant’s claimthat there has been no actual confusion
is not neaningful in the context of this ex parte dispute.

Qur determ nation under Section 2(d) is based upon an
analysis of all of the facts in evidence that are rel evant
to the factors bearing upon the issue of |ikelihood of

confusion. Inre E. |I. du Pont de Nemours & Co., 476 F.2d
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1357, 177 USPQ 563 (CCPA 1973). In any likelihood of
confusion analysis, two key considerations are the
simlarities between the marks and the rel ationship of the

goods. Federated Foods, Inc. v. Fort Howard Paper Co., 544

F.2d 1098, 192 USPQ 24 (CCPA 1976).

Accordingly, we turn first to the du Pont factor
focusing on the simlarity or dissimlarity of the marks in
their entireties as to appearance, sound and connotati on.

As to appearance, as argued by applicant, both marks

are displayed in different special fornmats:

MAX MAXX

Regi strant’s mark Applicant’s mark

Applicant characterizes registrant’s mark as drawn in “a
puerile scrawl” and placed in close proximty to an inage
of “a whinsical, friendly lion” used on registrant’s

speci nens. Additionally, applicant enphasizes that its
mark is a coined, four-letter word nade by adding a second
letter “X’ to the end of the nore famliar term MAX  \Wen
pl aced side by side, as shown above, the addition of the
additional letter “X' does create a visual difference.

However, the test to be applied in determ ning

i kel i hood of confusion is not whether the narks are
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di sti ngui shabl e upon si de-by-si de conparison, but rather
whet her the marks, as they are used in connection with the
registrant’s and applicant’s goods, so resenbl e one anot her
as to be likely to cause confusion. Under actual marketing
condi tions, consuners do not necessarily have the
opportunity to nmake si de-by-side conparisons between marKks.

Puma- Spor t schuhf abri ken Rudol f Dassler KG v. Roller Derby

Skat e Corporation, 206 USPQ 255 (TTAB 1980). The proper

enphasis is thus on the recollection of the average
custoner, and the correct legal test requires us to
consider the fallibility of human nenory. The average
purchaser normally retains a general rather than a specific

i npression of trademarks. See G andpa Pidgeon's of

M ssouri, Inc. v. Borgsmller, 477 F.2d 586, 177 USPQ 573

(CCPA 1973) [the figure of a stooped, elderly man holding a
cane and the words “G ReA*NeDe P A PI DGEON’ v. the figure of
a seenmngly nore spry but elderly man in a mark having no
wordi ng, both used with retail store services]; Spoons

Restaurants Inc. v. Mrrison Inc., 23 USPQd 1735 (TTAB

1991), affirmed in unpublished opinion, Appeal No. 92-1086
(Fed. Gir. June 5, 1992) [“SILVER SPOON CAFE’ and “SILVER
SPOON BAR & GRILL” for "restaurant and bar services" v.

“SPOONS, " “ SPOONBURGER, ” “SPOONS wi th cactus design,” and
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“SPOONS within a dianond | ogo design”3 Envirotech Corp. v.

Sol aron Corp., 211 USPQ 724, 733 (TTAB 1981); and Seal ed

Air Corp. v. Scott Paper Co., 190 USPQ 106, 108 (TTAB

1975) .

Accordingly, we find that the difference in
stylization between these two marks is not legally
significant, and that the only other visual difference
between these marks is a single letter comng at the end of
ot herwi se identical words. G ven the conposition of these
two words, applicant’s mark is nmuch closer in overal
appearance to registrant’s mark than applicant woul d have
us concl ude.

As noted by the Trademark Exam ning Attorney, it seens
unquestionabl e that these two marks have identi cal
pronunci ations. To the extent consuners m ght find
thensel ves calling for these goods by speaking the marks,
there is no way to distinguish them phonetically.

As to connotation, applicant argues that while its

“Maxx” trademark is totally arbitrary, registrant’s nmark,

SPO*ONS e
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“Max,” wll be perceived as a man’s given nane, a Ssurnane
or an abbreviation for the term*®“nmaxi num” However, even
if it is the case that “Max” woul d be viewed as a nane or
as a shortened formof the word “maximum” it remains an
arbitrary termin this context, and hence a fairly strong
mark, for registrant’s “netal threaded fasteners.”

Having reviewed the simlarities in sound, neaning and
appear ance of these two marks, we conclude that they are
quite simlar in their overall commercial inpressions.

We turn then to the rel atedness of the goods as |isted

inthe cited registration and in the instant application.
Regi strant’s goods are listed as “netal threaded
fasteners.” At the very least, they are closely related to
applicant’s goods. However, registrant’s identification of
goods nust be read broadly to include all types of netal
screws. Specifically, registrant’s goods nust be construed
as including applicant’s self-drilling nmetal screws having
a particular application. Under this construction, we mnust
conclude that registrant’s goods overlap with applicant’s
goods despite the limtation of applicant’s goods to use in
t he manufacture of netal and post-frane buildings. Thus,
we find that applicant’s goods are closely related to

registrant’s goods, if not identical thereto.
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As to the du Pont factor focusing on the conditions
under which and buyers to whom sal es are nmade, applicant
contends that the relevant purchasers for its identified
goods woul d be sophisticated purchasers:

As applicant’s custoners are contractors and
buil ders of nmetal and post-frame buil di ngs,
it will be clear that they do not purchase
smal |l quantities of screws at their |ocal
hardware store. Instead, applicant’s
custoners are purchasers of large quantities
of netal fasteners, enough to hold an entire
bui l di ng together. Applicant’s custoners
who make | arge purchases of screws know
applicant well.
(Applicant’s appeal brief, p. 9). W note that although
applicant’s goods have a very particul ari zed purpose,
applicant’s identification of goods is not explicitly
restricted to specific classes of purchasers. Hence, even
if applicant’s screws would in nost instances be nmarketed
to and bought by sophisticated purchasers, the Board mnust
consider that this kind of itemcould be offered to al
normal purchasers of the goods, and that this m ght well
i ncl ude ordi nary consunmers needing self-drilling screws
avai l able at the local hardware store. Moreover, the fact
that contractors would typically be know edgeabl e and
di scrim nati ng consunmers who nmay be expected to exercise

greater care in their selection of applicant’s products

“does not necessarily preclude their m staking one
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trademark for another” or denonstrate that they otherw se
woul d be entirely imune fromconfusion as to source or
sponsorship when highly simlar nmarks are used on rel ated

goods. See COctocom Systens, Inc. v. Houston Conputers

Services Inc., 918 F.2d 937, 16 USPQ2d 1783 (Fed. Gr.

1990); Wncharger Corporation v. Rinco, Inc., 297 F.2d 261,

132 USPQ 289 (CCPA 1962); and In re Deconbe, 9 USPQ2d 1812
(TTAB 1988).

As to the du Pont factor focusing on the nature and
extent of any actual confusion, applicant asserts that the
respecti ve goods have been offered under the involved marks
cont enpor aneously since registrant allegedly adopted its
mark in July 1992, and that applicant is not aware of any
i nstances of actual confusion.

However, applicant’s |ack of know edge of incidents of
actual confusion is not particularly probative on the
guestion of |ikelihood of confusion. W have not been
provided with information regardi ng the geographi c extent
of use of the marks or the dollar volune of the advertising
of applicant’s or registrant’s goods during the past
decade. In addition, we have not heard fromregistrant as
to whether it is aware of any incidents of actual

confusion. Finally, while solid evidence of actual
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confusion is the best evidence of |ikelihood of confusion,
any confusion about mutual sponsorship or affiliation is
difficult to obtain and woul d not necessarily be brought to
the attention of either applicant or registrant. See Inre

Mpjestic Distilling Co., Inc., 315 F.3d 1311, 65 USPQd

1201, 1205 (Fed. Cir. 2003) [“The lack of evidence of
actual confusion carries little weight ...especially in an
ex parte context”]. Accordingly, we find this to be a
neutral factor in our balancing of the du Pont factors
her ei n.

As to the nunber and nature of simlar marks in use on
simlar goods, applicant argues that six third-party
regi strations denonstrate that MAX-formative marks are so
common as applied to fasteners that nenbers of the public
are conditioned to |l ook to other distinguishing factors to
di scover the source of the goods, citing to AMF

| ncorporated v. Anerican Leisure Products, Inc., 474 F.2d

1403, 177 USPQ 268 (CCPA 1973). However, the cited AWF

| ncorporated case itself notes that third-party

regi strations do not establish that the nmarks shown therein
are in use, nuch less that consuners are so famliar with
themthat they are able to distinguish anong such marKks.

Furthernore, even weak marks are entitled to protection
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agai nst registration by a subsequent user of the sane or
simlar mark for the sane or closely related goods or

services. See Hollister Incorporated v. Ident A Pet, Inc.,

193 USPQ 439 (TTAB 1976). Finally, in the instant case,
applicant included copies of these registrations fromthe
Ofice's TESS records for the first tine with its appeal
brief. The Trademark Exam ning Attorney properly objected
to the fact that applicant did not tinely make these copies
of third-party registrations of record under Trademark Rul e
2.142(d) (Trademark Exam ning Attorney’s brief, footnote 4
on p. 9). Thus, the Board has not considered the material.*
In conclusion, we find that the nmarks create quite
simlar overall commercial inpressions, that registrant’s
broad identification nust be construed as including
applicant’s goods, and that applicant has failed to
denonstrate that MAX-formative marks are weak in the field
of netal fasteners. Accordingly, we find that applicant’s

mar k, when used in connection with the identified goods, so

4 We hasten to add that even if the third-party registrations

had been considered, it would not denonstrate any weakness of the
term MAX al one for netal fasteners, nor change our deci sion
herein. Marks that convey quite different comercial inpressions
than registrant’s and applicant’s marks (e.g., CHERRYMAX, MAXI -
BIN, MAXICO L, MAXIHEAD, etc.), can hardly be the basis for
concluding that the cited mark is a weak tradenmark
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resenbles registrant’s mark as to be likely to cause

confusion, to cause ni stake or to decei ve.

Decision: The refusal to regi ster based upon Section

2(d) of the Trademark Act is hereby affirned.



